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BBepneHue

B 1995 rogy c npuHAaTMeM HoBoro CeMenHoro Kogekca nponsoLlesn pelumnTesbHbIN
NMoBOPOT B 061aCTM NPaBOBOro peryJnpoBaHnUsa ceMenHblX OTHOWeHN. bnarogaps
3TOMY KOANPUUNPOBAHHOMY 3aKOHY, perynpoBaHne ceMenHbIX OTHOLWEHUN C
HOPMATMBHO-NPABOBOW TOYKMN 3pEeHUSA NPUBELEHO B COOTBETCTBME C [pakgaHCKUM
KogoekcoMm PO, aopyrumu penepasibHbIMN 3aKOHaMU U Npexxae BCero B COOTBETCTBUN C
dhenepanbHbIM 3aKOHOM, 061afatoLMM BbICLLEN IOPUANYECKON CUNON, - KOHCTUTYUMen
P®. MockonbKy CeMenHbIn Kogekc P® 0CHOBbIBAETCA HAa OCHOBHbIX MOJIOXKEHNAX
KoHCcTuTyuum PO B 0651aCTu CEMENHbBIX OTHOLLEHUNI, TO, COOTBETCTBEHHO K €ro
OCHOBHbIM LLeNIAM OTHOCATCS YKpenjeHne ceMmbun n obecnevyeHmne npaBoBOn 3aLNThbl ee
YJIEHOB B CJIOXKMBLUNXCSA COLMANIbHO-3KOHOMUYECKUX YCI0BUSAX, OXPaHa MHTEPECOoB
HECOBEPLIEHHONETHUX AeTeN N HETPYO0CNOCOOHbIX Y1EHOB CEMbMN.

B CemenHbIx kogekc PO 6b1sin BKIKOYEHbI OTHOCUTESIbHO HOBbIE MHCTUTYThI: NpUeMHas
CceMb$, NpaBa HECOBEPLLUEHHONIETHUX AeTen, cornaweHmne ob ynnaTe aJIMMEHTOB,
OpayHbIN OOroBop.

C nosiBNEHNEM TaKoro MHCTUTYTa, Kak BpayHbI OroBop, Yy CyrnpyroB NOsiBMIOCH NPaBo
CaMMM yCTaHaBJIMBaTb NPaBOBOM PEXNM CBOEro MMYLLECTBA, Kak BO BpeMs bpaka, Tak U
B CJlydae ero pacToOp>XeHus, 4TO OTHOCUTCS K Ynucay Hanbonee cyuweCTBeHHbIX HOBEJ

CemenHoro kogekca P®. 3akno4yeHne bpavyHOro 4orosopa B COOTBETCTBUM C KOAEKCOM O
bpake n cembe PCOCP 661210 HEBO3MOXXHbIM, MOCKOJIbKY HOPMbl @HHOIM0 KogeKca HOCUIIN

cyrybo nmnepaTuBHbIN XapaKTep U yCTaHaBIMBaIN PEXUM COBMECTHON COBCTBEHHOCTU
nMmyulecTBa cynpyros. lNNpaBoBoe 3akpernsieHne 6pavyHOro orosopa CBA3aHO B MepBYytO
o4Yyepenb C TEM, YTO NMepexon K PbIHOYHON SKOHOMUKE Bbi3BaJl HEOBXOAMMOCTb Pa3BUTUSA
MMYLLEeCTBEHHbIX OTHOLLUEHNI MeXXAy Cynpyramu.

HeobxoanmMo oTMEeTUTb, 4TO BrepBble BpayvHbIn A0roBop 6bia 3aKpensieH B rpa>KgaHCKoM
3aKoHogaTenbcTBe ®paHuynm ewé B 1804 roay. bpayHbIin 4OroBOp MMEET O4YeHb AABHIOK

NCTOPWUIO, HO TOJIbKO C 1995 rosa 3TOT MHCTUTYT MOSABUJICS B POCCUACKOM
3aKoHodaTeNnbCcTBe. HecMOTpsA Ha ABEHaAUATUIETHUIN CPOK CyLLlecTBOBaHNA BpayvyHoOro
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[0roBopa, Halun corpakaaHe 00 CMX NOP OTHOCATCH K 3TOMY OOroBOpY HEO4HO3HAYHO.
MHOrve n3 HUX yBepeHsl, 4To 6pavHbI 4OrOBOP HY)XXEH TOJIbKO Ans 6boraTbiX noaen, y
KOTOPbIX B COBCTBEHHOCTM HAaXOAUTCH onpeaeneHHoe nmMyLecTso. Bmecte ¢ TeMm, BO
MHoOrmx ctpaHax Eesponsbl. B CLLUA 6payHbin 4OroBOp pacCMaTpuUBaETCs Kak
HeoTbeMaemMoe ycsioBme A4 3akaodeHns bpaka.

Takum 06pa3oMm, akTyasIbHOCTb AAHHOW TeMAaTUKK, NpeaonpenensieTcss TeEopeTUYecKumMmn
N NPaKTUYECKUMKN NOTPEBHOCTAMN HAYYHO-MPAKTUYECKOr0 NCCief0BaHNS
CYLLEeCTBEHHbIX YepPT U CBONCTB BpadyHOro 4Orosopa, peryampytowero UMyL,eCTBEHHbIE
OTHOLLEHMA cyrnpyros B Poccun.

Llensto gpaHHoOWM pa6OTbI ABJIAETCA TeopeTVIKO-I'IpI/IKJ'Iaﬂ,HOVI aHaJln3 6pa‘-IHOFO 0Orosopa B
cncrtemMe MHCTUTYTa OXpPaHbl N 3allNTbl CEMbN.

Ona gocTmxeHnsa sTon uenm HeobxoaAnMo pewnTb cneayolme 3agadu:
1. paTb NOHATKE BpayHOro 4OroBopa;

2. paccMOTpeTb 31eMeHTbl BpayHOro;

3. AaTb XapaKTepUCTUKy 3ak4eHuto bpadHoro oorosopa;

4. pacKpbITb cogep»xaHue bpavyHOro AOrosBopa;

5. paccMOTpeTb U3MeHeHue N pacTop>XeHne bpayHoro JoOrosopa;

6. paccMoTpeTb Npu3HaHne 6payHoOro OroBopa HeAEeNnCTBUTEIbHbIM.

Ob61beKkT nccnenoBaHus - NpaBoBas Npupoaa 6payHoro 4orosopa, UMyLLECTBEHHbIE
OTHOLLUEHNsA Cynpyros, peryampyemMblie 6pavyHbIM 4OrOBOPOM.

MpeamMeT nccaenoBaHUs - KOMMJIEKC MPaBOBbIX HOPM, KaCaloWMXCs peryinpoBaHus
NMYLLLECTBEHHbIX OTHOLLUEHWUI MeX Yy Cyrnpyramu nocpeactsom 6pavyHoro Aorosopa.

MeTo401I0rMYEeCKOM OCHOBOW UCCeN0BaHUA ABASETCA ANANEKTNYECKUN MaTepuaansm.
Ero cuctemoobpa3sywouwme npmHUUNbI: eQUHCTBA N LEesIOCTHOCTU BbITUSA Kak
pa3BMBalOLWENCHA YHUBEPCASIbHOWN CUCTEMbI, MaTEPMaSIbHOCTU U NO3HABAeMOCTN MUPa,
HenpepbIBHONro0 N MNOCTOSAHHOI O AMANIEKTUYECKOro pas3BuUTus - onpenensoT Ty CUcTemy
rMo3HaBaTesIbHbIX HOPM, KOTOPbIE MOCAY>XXNAK Bba3on ANa aHHOro NCcienoBaHuUs.

KpoMe Toro, ncrnosb30BajinCb METOL CTPYKTYPHO-PYHKLMOHA/IbHOrO aHaan3a u
cucTeMHbIn noaxond. N3 obweHay4HbIX B paboTe Oblsiv MCNO/Ib30BaHbl METOAbLI aHaIN3a U



CNHTE3a, NHAYKUUN N aenykKunmm, CpaBHeHUA N aHaJ10r nn.

1.Bpa4yHbLIM OOroBOpP: NOHATUE, DJIEMEHTHI,
3aKJiloyeHue

B cootBeTCcTBUM CO CT. 40 CemenHoro kogekca Poccuimnckonm denepaunn (oanee - CK PO)
BpayHbIM 4OrOBOPOM MNPU3HAETCA CorslaweHne nny, BCTynawwmx B bpak, nim
cornalleHune CynpyroB, onpenensioLliee nMyLLecTBeHHble NpaBa U 06893aHHOCTK
cynpyros B bpake u (Mnun) B cnydvae ero pactop>XeHus[1] .

CyLeCcTBYIOT MHEHUSA Pa3/INyHbIX YH4eHbIX NO NoBoay NMoHATUA BpavyHoOro gorosopa. Tak,
HanpuMmep, . M. Ky3HewLo0Ba nosaraeT, 4To «bpayHbIN OrOBOP-3TO CorsawleHune,
KOTOpoe onpeaenseT MMyLLEeCTBEHHbIE MpaBa My>a 1 XXeHbl BO BpeMsa bpaka, a Takxe,
€CJIN OHWM TOro Mo><asieloT, B CJly4ae pa3sofa»[2] .

M. B. AHTOKOJIbCKasl TpakTyeT noHATUe BpayHOro 4Orosopa Kak «cornalleHue cyrnpyros,
yCTaHaB/MBalLlee MMyl eCTBEeHHbIe npaBa n ob6s3aHHOCTU cyrnpyros B 6pake v (unn) B
cjqly4ae ero pacrtop»xeHusa»[3].

HeyaeBa cumTaeT, 4TO «6payHbI 4OroBOP, HECOMHEHHO, MMeeT cneuundunky, nbo sTo
cornaweHue nuy, BCTynawowmx B 6pak, 1nbo Tex, KTO y)Ke ero 3akato4nn»[4].

PaccMOTpPEB MHEHUS BbILLEYNMOMSIHYThIX aBTOPOB, MOXKHO CAeflaTb BbIBOA, YTO BCE OHU
npu onpeaeseHnn NoHATNA 6pavyHoOro AoroBopa ONMpatTCs Ha HOPMbl CEMENHOI 0
3aKOHOZaTesNbCTBA.

CyTb 6payYyHOro AOroBopa COCTOUT B TOM, YTO OH MO3BoAsSeT byayLmm cynpyram u
cynpyram, cocToalwmm B 6pake, CaMOCTOSAATENIbHO ONpeensaTh CBOU UMYLLECTBEHHbIE
OTHOLWEHNA B Bpake, a TakXXe - B Cjlydae ero pactop>eHus. MHbIMu cnoBammn, 6payHbii
JIOroBOP - 3TO 3aKOH Ass aBomx. Cynpyru (6yayuime cynpyru) ycTaHaBIMBaOT CBOU
npaBuia B UMyLLLIECTBEHHbIX OTHOLLEHUSX, U 3TX NpaBuaa, oHN 06a3aHbl cobnoaaThb.

Mo cBoen puandeckon npupoae bpayvHbii 4OroBOp - rPaXKAaHCKO-NpaBoBas cAeska,
obnapaowan Kak cneyn@unyecknMmm npmsHakamu, Tak n obwmmm gna ntobon coenkn. K
crneundnyecknm YyepTam 3TOro AOroBOPa MOXXHO OTHECTU ero CyObbeKTHbIN COCTaB.

CK P® B cT. 40 ycTaHaBAMBaET, 4TO OpayHbIn 4OroBOP MOXKET ObITb 3aKJIIO4EH Kak
cynpyramu, Tak n amuamu, sctynatowmmm B 6pak[5].



B HacTosWee BpeMsa BeaeTCca OUCKYCCUS MO NOBOAY YKA3aHHOW HOPMbl CEMENHOI 0
npaBa. HekoTopble aBTOPbI CHNTAOT, YTO TEPMUH "nnua, BCTynatowmne B 6pak"
Heyaa4veH, TakK KakK geslaeT BO3MOXXHbIM NpeanosioXeHne 0 TOM, YTO CTOPOHbI AOJKHbI
BCTYNUTb B Bpak B bamxKanwwee BpemMs nocse 3akaodeHns bpayHoro gorosopal6l.

E.A. YedhpaHOBOI BbICKA3aHO MHEHNE, COMrJlaCcHO KOTOPOMY AJ1a onpenesieHnsa gaHHON
KaTeropuun cybbekToB 6payHoOro gorosopa cienyeT nosib30BaTbCA TEPMUHOM "Nnua,
nMerowme HaMmepeHne BCTynuTb B 6pak"[7].

Mo MHeHunto H.E. CocnnaTpoBOM, OTCYTCTBME B 3aKOHE MNPAMOro yKa3daHns Ha MOMEHT, C
KOTOPOro rpakgaaHe MoryT 6biTb OTHECEHbI K KaTeropun nuny, BCTynawowmx B 6pak,
MO>XeT NPMBECTU K HapYyLLEHUAM, TaK Kak HOoTapuyc 0653aH NAeHTUPNLUMNPOBaTb
obpaTMBLLUMXCA K HEMY MO MOBOAY 3aka4eHns bpavyHoOro orosopa AnL Kak
Hagnexawmx cybbekToB Takoro gorosopalsl.

J1.6. MakCMMOBMY Ha3blBaeT NOCTaBJIEHHYIO NpobneMy HagyMaHHOW Ha TOM OCHOBaHWUN,
4YTO B C/lyYvae, Korga 6payHbii 4OrOBOP 3aKJOYEH A0 perncrtpaunn bpaka, oH BCTYyNuT B
CWUNy TONbKO Mnocsie ero (bpaka) peructpauunn. "CnegoBaTenibHo, - nuweT ganee J1.b.
MaKCUMOBWY, - €C/IN fla)Ke HOTapuycC U yaocToBepuT BpayHbId AOroBOp 1L, eule He
noaaBLINX 3a8BN€HUA B 3arc, To 40 perncrtpauum 6paka 3ToT OroBOpP HE NOPOAUT ONH
CTOPOH HMKAKKMX NpPaBOBbIX MOCNEeACTBUN, 4TO, B CBOK o4epenb, NCKJIl0YaeT
BO3MOXXHOCTb Kakunx 6bl TO HM 6b1710 HapyLweHnin"[91].

A.H. YawwH cynTaeT BepHoun no3unumnio H.E. CocmnaTpoBoinn, cCornacHO KOTOPOW
BCTynawowmmMn B bpak cnefyeT c4UTaTb KL, NOCsEe NoAadYy MU 3a8BJIEHNSA B OpraHbl
3anMcy aKTOB MPa>KJaHCKOro cocTosiHMA[10]. OgHOBpEeMEeHHO cYuTaeM HeobxoaNUMbIM
BO3pa3uTb NpoTuB no3numm H.H. CKpbinHMKOBa 1 A.A. IrHaTeHKO, COrsacHO KOTopoun "K
nnuaMm, BCTynawLwmm B 6pak, OTHOCATCA MYy>X4YUHA N XKEHLLMHA, UMeloLWne HamepeHue
co3faTb CeMblO, HO NpU 3TOM He 0b653aTeNbHO y)Xe nofasLune 3asasseHne B 3arc’[11].

J1.b. MakcmumMoBuMY B CBOEN MOHorpadumnm, NOCBALWEHHON aHann3y 6pa4yHOro 4orosopa B
oTeYyecTBEHHOM npase, npusoauT no3uuunio H.E. CocmnaTpoBon, COriiacHO KOTOPOW B
TOM CJlydae, ecnum peructpaunsa bpaka nocne 3aknw4eHmns bpayHoro oorosopa He
cocTouTcsd, 6payHbIn 4OroBop HEOHBXO0OMMO NPU3HATL NPEKPATUBLLNMCS, U TOYKY 3peHns
M.I. MaceBu4, KOTOpasi CYHUTAET, 4TO B C/lyyae, korga 6bpak He byneT 3aperncTpmpoBaH,
OpayHbIn oroBop aHHynanpyeTca[l2]. Nanee J1.b. MakCMMOBKNY B LeNsX apryMmeHTauunm
cobCTBEHHOW MO3UUKMK, OTANYHOM OT no3numnn H.E. Cocnnatposon n M.I'. Maceswu\,
NPUBOOUT CpaBHEHME OBYX CAEJIOK MMYLLLECTBEHHOI0 XapakTepa: 6pa4yHoOro gorosopa u
3aBewaHunsa. 3geck J1.b. MakcumoBuY, KpUTuKysa nornky H.E. CocnnaTpoBon, yKa3sbiBaeT



Ha TO, YTO 3aBellaHne, HeCMOTpPS Ha NPUHALIEXKHOCTb K CPOYHbIM CAeJIKaM, MOXXeT
MOpoANTbL MPaBOBYIO HeonpeaesieHHOCTb, MOCKOJIbKY HEeVU3BECTHO BpeMs, KOTopoe
npoOnAeT CO OHA ero CoCTaB/ieHUA 00 OHA OTKPbITUA HacnencTea. "Oa4HaKo B 3TOM
cJ/lydae no4yemy-To He npepJsiaraeTcs NpM3HaTb ero HeAenCTBUTESIbHbIM NN
AHHYJIMPOBaTb Ha TOM OCHOBAHWW, YTO MOCJIe ero COCTaBJIeHUS NPOLLUJIO Y>Ke C/INLLKOM
MHOro spemeHun"[13]. B naHHOM cny4vae ynpek J1.b. MakCMMOBUY HeyMeCTeH, Tak Kak
BMOJIHE 04YEeBUOHO, YTO aHHY/IMPOBATb 3aBellaHMe No NpuYnMHe Toro, 4To rnocse ero
COCTaBJIEHMSA NPOLWJIO MHOIFO BpeMeHn, HeuenecoobpasHo B CUy ABYX 0BCTOATENbCTB.

Bo-nepBbix, B 0T/IM4Me OT 6payHOro AOroBopa npu COCTaBIEHMN 3aBELLaHNS INLLO
3apaHee XeJslaeT No BO3MOXXHOCTM 6osiee No3gHero MOMeHTa HaCcTyNeHUs
COOTBETCTBYIOLLEro topuan4eckoro akTa, a UMeHHO cBoell cmepTu. Ecnmn nuuo xenaet
nepenaTb UMYyLLLECTBO KOMY-NM60 Yepe3 HENPOOO/KMTENbHbIA CPOK, OHO UMeeT
BO3MO)>XHOCTb 3aKJ/II04MTb OOr0BOP AapeHus. bpayHbll AOroBop, Kak NpaBuo,
COCTaBJISIETCSA C XKEJIaHMEM ero BCTYMJeHNS B CUJ1Y Yepe3 HeNMpPOaoKNTENbHOE BPeMS.

Bo-BTOpPbIX, OPUAMNYECKUI DaKT Npu 3aBelaHnm (CcMepTb) Korga-Hmbyab Bce-Taku
HACTYMWUT, MPN 3TOM HEHACTYMNJIEHWE CMEPTU 3aBellaTesnss caMo no cebe He BAMSIET Ha
€ro NPaBoOOTHOLIEHNSA C HAacNegHUKaMW.

MpeomeT 6GpayHOro AOroBopa - UMyLLECTBEHHbIE OTHOLLUEHUS MeXXay CyrnpyraMmu, Kakume-
nnbo gpyrue ceMenHble OTHOLWEHNSA BpayHbIM OrOBOPOM perynmpoBaTbCcs He MoryT. C
nomoLbio 6payHOro gorosopa Cyrnpyrm MoryT peanam3oBaTb CBOE NpPaBo Ha U3MeHeHune
no co6CTBEHHOMY YCMOTPEHUIO YCTAHOBJIEHHOIO 3aKOHOM peXXMa COBMECTHOWN
COBCTBEHHOCTW CYMNpYyros.

Mpexae 4eM KacaTbCs HENOCPEACTBEHHO NopsaakKa U PopMbl 3akao4eHNs bpavyHoro
AOroBopa, Ha B3rnsg aBTopa, csieayeT NoAYEePKHYTh, YTO 3ak/to4eHne bpayHoro
[OroBopa He sABAseTCs ycnoBmeM, HeobxoamMmMbIiM ANns BCTynJaeHns B 6pak, MOCKONbKY
rnepevyeHb 3TUX YCNIOBUIN COOAEPXKNTCA B CTaTbe 12 pakaaHCKOro kogekca PO un
ABNSETCA ncyepnbiBatowmMm. NMNo3ToMy BOMNPOC 3aKa4YeHns bpavyHoOro oorosopa man
oTXo4a OT ero 3aKJllo4yeHusa cynpyru n nmua, cobupatowmecsa BCTynnTb B 6pak, pelwlatoT
cBobogHO, caMoCTOATENIbHO N 6€3 BCAKOro NMPUHYXAEHUSA, MOCKOJIbKY 3TO ABNSETCA UX
npaBoM, a He 0643aHHOCTbIO.

B To e Bpems, oba3aTenbHo cobniogeHne TpeboBaHUa 0 TOM, 4To B 6pavyHoOM goroesope
NOJXKHA ObITb Bblpa)keHa obLlas BoNA Cynpyros, TO €CTb UX eAUHOE BOJIen3bsBJIeHNe.

BpayHbIN LOrOBOP MOXXHO 3aKJII0O4NTbL Kak A0 perncrpauun bpaka, Tak v B siloboe Bpems
B nepuof bpaka. B 3aBMCMMOCTM OT TOro, Korga 3akJso4eH dbpadHblin JOroBop - A0



pernctpaunm 6paka nam nocse peructpaunm bpaka - 3aBUCUT BCTYMNJIEHNE €ro B CUIY,
BO3HMKHOBEHME NpaB 1 0653aHHOCTEN, NPeayCMOTPEHHbIX AOrOBOPOM.

Ecnn 6payHbln 4LOroBOpP 3aKJK4YeH 0 pernctpaunm 6paka, oH BCTYNUT B CUJY TOJIbKO CO
OHS peructpaunn bpaka B opraHax 3AlCa. B 3aKoHe He CKa3aHO, Kak CKOpO nocine
3aKJilo4eHns bpavyHoro gorosopa oJ/XKeH bbITb 3aperncTpupoBaH bpak, ogHaKo, 40 Tex
rnop, Noka bpak He 3aperncTpmpoBaH, bpayHbIN 4OrOBOP HE BCTYMaeT B CUY U HUKAKUX
npaB 1 0693aHHOCTEN NO HEMY Y CTOPOH HE BO3HUKaeET. Tak, Hanpumep, Cynpyru,
MPOXX1B MHOro neT 6e3 pernctpaunm bpaka, pewmnnm 3akar4nTb BpadHbIn OroBOP.
Takon gorosop MoXeT 6bITb 3aKJIl0O4YEH, HO AJ18 TOro, 4Tobbl OH BCTYNWUA B CUJY
HeobxoamMo Bpak 3aperncTpmpoBaTh, Tak Kak 3aKOHOM Mpu3HaeTcs bpak,
3aKJIlOYEHHbIN TONbKO B opraHax 3AlCa (n. 2 ¢T.1 CK)[14]. Ecnun 6payHbIi Oorosop
3aKJIl04YEeH nocsie pernctpaunm bpaka, oH BCTynaeT B CMJ1y C MOMEHTa ero 3akKJIlo4eHuns,
a UMEHHO - C MOMEHTa HOTapuasibHOro yAOCTOBEPEHUS, MOCKOJIbKY 3aKoH TpebyeT
ob6s3aTenbHOro HoTapmanbHOro yaoctosepeHnsa bpavyHoro gorosopa (cT. 41 CK)[15].

BpayHbIin 4OroBop MoOXXeT ObITb 3aKJIIO4EH KaK B OTHOLLUEHUN MMEIOLLLErocs, Tak N B
OTHOLWeHMN byayuwero nMmyLecTsa cynpyros. B nocnegHem ciy4ae MOMEHTOM
BCTynseHnsa 6payHoOro gorosopa B cunay 6yget MOMEHT, YKa3aHHbIA B 40OF0OBOpeE.
Hanpumep, cynpyrun, 3aknto4mse 6padHbin gorosop 6 maa 2003 roga, MOryT B HEM
yKa3aTb, 4TO OH BCTYnuUT B cuiy € 1 sHBapsa 2007 roga. M HaobopoT, cynpyrun moryT
OOroBOPUTLCSA, 4TO AencTBME X BpavyHOro 4OroBopa pacnpoCTpPaHAETCHA Ha NpaBa U
0643aHHOCTN, BO3HUKLUME [0 ero 3akj4deHuns. Hanpumep, cynpyru 3apermctpmpoBanu
bpak 6 masa 2003 roaa, bpaydHbin gorosop 3aknw4uanm 1 aHeaps 2007 roga C ycnosuem,
4YTO OH pacrnpoCTpaHAeT CBOe OeNCTBME Ha UMYLLLECTBEHHbIE NMPABOOTHOLLEHUS,
BO3HUMKLUME CO AHA perncTpaumnn bpaka 6 maa 2003 roga. Takum ob6pa3om, BO3MOXKHO
3ak/to4eHne bpayHoOro 4oroeBopa Kak Ha byayuiee Bpems, Tak 1 3akao4eHne bpavyHoro
aorosopa c obpaTHOM Cunon.

MocKobKYy BpayHbIn LOrOBOP ABNAETCHA Pa3HOBUOHOCTbLIO OBYCTOPOHHEN COENKN, HA
Hero pacnpoCTPaHATCA Te »Xe NpaBua, KoTopble 4ENCTBYIOT B OTHOLLUEHNN COENOK
(rn.9 K P®), B TOM 4ncne oTHocawmecs K nx popme.

BpayHbIn 4OroBOp A0JIXKEH 3aK/04aTbCA B MMCbMeHHOW hopme. Kpome Toro, oH TpebyeT
06s3aTenbHOro HoOTapMasibHOro yA0OCTOBEPEHMUSA CcOornacHo cT. 41 CK P®. Ecaum 3Tum
TpeboBaHMA He cobnoaeHbl, LOrOBOP CYUTAETCH HE OENCTBUTESNbHLIM.[16] TEeKCT
[0orosopa A0JKeH bbITb HanMMcaH ACHO U YeTKO, OTHOCALWMECS K COAep KaHUIoO A0roBopa,
ymncaa n cpokn obosHayeHbl coBaMu xoTsa 6bl oguH pa3. PamMnnmsa, UMS N 0THECTBO
rpa><naH, aapec n MecTo XXUTeNbCTBA A0JIXKHbI ObITb HANMCaHbl MOJIHOCTLIO[17]. 3TK



Mepbl HanpaB/i€Hbl Ha NCK/IIOYEeHNE Pa3HOYTEHUI U BO3MOXXHOCTEN MO-pa3HOMY,
NCTONIKOBaTb 3anMncaHHOe B OOroBOpe.

Jlnua, BcTynawwme B 6pak, uam Cynpyriu, xxenatwujme 3akato4nTb 6payvHbIin OroBop,
JNOJSKHbI 06paTUTLCS AN 3TOro B 0Oy HOTapuasbHY0 KOHTOPY UK K YaCTHOMY
HoTapuycy. Mpu cebe HY)KHO NMMETb MacnopTa N CBMAETENIbCTBO 0 3aknyYeHun bpaka
INa Cyrnpyros.

Mpn HeobXoAMMOCTN HOTAPUYC MOXKET NMOMOYb B COCTaB/IEHUN NpoekTa 6payHoro
norosopa. O6A3aHHOCTbIO HOTapUyca ABNAAETCA TaK)Xe pa3bsACHEHUE CMbIC/Ia U 3HAYeHUS
BpayvyHOro 4orosopa M NOCAEeACTBUN €ro 3aKlo4YeHus, ¢ TeM, 4Tobbl topuanveckas
HeoCBeAOMJIEHHOCTb Fpa)kaaH He Morfa 6biTb NCMOMb30BaHa UM BO Bpea.[18]
3akno4yeHne 6payHOro OroBopa NO AOBEPEHHOCTU HE AOMYyCKaeTcs, Heobxoanmo
NINYHOE NPUCYTCTBUE CTOPOH. Cynpyru nnm byayuwine cynpyru AoJIKHblI CKPENUTb
AO0roBOp CBOMMM nognuncaMn. ECnm »xe no yBakmTenbHOW npuynHe (BCneacTeune
dun3myeckoro HegocTaTka, 60n1€3HN, HErPaMOTHOCTN) KTO-TO U3 CYMNMPYroB HE MOXKEeT
cobCTBEHHOPYYHO pacnucaTbCs, TO Mo ero npocbbe AoroBop MOXXeT NMoAnucaTb APYron
rpakgaHuH. Nognucb NnocnefgHero, A4o/HKHa bbITb 3aCcBMAETENLCTBOBAHA HOTapPNyCoM,
nmbo gpyrum OO/KHOCTHbBIM JINLOM, MMEKLW MM NPaBo COBepLUaTb Takoe HoTapuaibHoe
NEencTBMe, C YyKasaHMEM MNPUYNH, B CUJTY KOTOPbIX COBEPLUAOWNA COENKY HEe MOr
noanucaTb ee coOBCTBEHHOPYYHO.

Epaquu?l OOroBop OoJkeH ObITb 3aK/IO4EH B TpexX 3K3eMridpax, oonH N3 KOTOPbIX
OCTaeTCd B A€JlaX HOTapuyCa, a ABa OPYIrnX BblOalOTCA KaXXA0MY N3 CYrNpyros.

3a yOocToBepeHme 6padyHOro AOroBopa HOTapUyC B3bICKMBAET roCroLLIMHY B pa3sMepe,
YCTaHOBJ/IEHHbIM 3aKOHO4ATENbCTBOM.[19]

Kpome Toro, ecam HoTapuyc no npockbe cynpyroB COCTaB/Is/ NPoeKT 6payHoro
JlOroBOpa, 3a 3TO B3bICKMBAETCHA AOMNOJIHUTE/IbHAS OMnJlaTa Ha YCMOTPEHME HOTapuyca B
npenenax pa3MepoB, YCTAHOBJIEHHbIX 3aKOHO4ATEIbCTBOM.

BpayHbIl OroBOP MOXXET ObITb 3aKJIIOYEH Ha ONpenesieHHbI CPOK N 6eccpovHo - 3To
onpenensalT camu Cynpyru unm nuua, Bctynawuwme B 6pak, KOTopble ero 3akJ4atoT.

Ncxoas n3 obLwmx nonoXKeHnn rpa>kjaHCcKoro u ceMenHoro npaea, 6payHbi 4OroBOp He
MOXeT coaepaTb B cebe anemMeHT 3aBeLlaHuns.

Bo-nepBbIX, T.K. CyLLECTBYeT CrneLnasibHoe 3aKOHO4aTeIbCTBO KOTOPOE peryampyeT
BOMPOChHI, CBSI3aHHbIE C HAC/IeA0BaHNEM, FPaX<AaHNH BrpaBe cAesaTb 3aBelaTesibHoe



pacrnopsaxxeHmne ToJibKO B OAHOM CcrneunnaJibHOM OOKYMEHTE - 3aBeLlaHUMN.

Bo-BTOpbIX, B 6pa4HOM A0OroBope Cynpyru MoryT onpenennTb UMYyLLECTBEHHbIE NpaBa n
obsa3aHHOCTM gpyr Apyra B 6pake n B cily4ae ero pacTop)XeHus, a He NpeKkpaLleHuns.
Takum obpa3om, onpeneneHne B 6payHoM AOroBope MMYLLECTBEHHbIX NPaB U
06s3aHHOCTEN Ha C/ly4an CMepTn OOHOIr0 U3 CYrnpyroB NCKJIKDYEHO.

MNpencrtasnseTca HeobxoanMbIM 06PaTUTLCA K ONbITY CTPaH 3anaga, rae YypessblHamnHo
Ba)KHa mpoueaypa 3akitodeHns 6pavyHoro KoHTpakTa. [JaHHasa npouenypa BbirnagnT B
pa3HbIX CTpaHax no-pasHoMy. Bo ®paHuunun, Ntanuu, N'epmMmaHnm Nnopsanok n ycsiosus
3aK/t04eHns 6payvyHOro KOHTPakKTa YeTKO yperyampoBaHbl 3aKOHO4ATEe/IbCTBOM
(«KOHTMHEeHTasIbHOe NMpaBo»), Masienllee OTCTYrNJeHne OT YCTaHOBJIEHHOW npoueaypsbl
rPO3UT HEAENCTBUTESIbHOCTbLIO TaKoro KoHTpakTa. CamM AOroBop CoCTaBnAseTCs
OMbITHBIMU IOPNCTaMUN, B HEKOTOPbIX CTPAHaX 3TO BXOOUT B KOMMETEHL N0 OpraHoB
HoTapuaTa. NncbMeHHasa opmMa ABnsdeTca obs3aTensHoN. CTOPOHbLI NONYYaloT Y
HOTapuyca yaooCTOBEpPEeHME O 3ak/lo4YeHUn BpavyHOro KOHTpakKTa, KOTopoe 3a TeM
OOJDKHO BbITb NMpeabaBaEHO UMUK NPU 3aKn4YeHnn bpakal20]. B ceBugeTenscTse o
3ak/to4eHnn bpaka genaeTcsa cneymanbHas oTMeTKa 0 ToM, Bbi1 unm He Bbia 3akYeH
OpayvHbIN KOHTPAKT. B csiydae ero 3akioyeHUs, ga)ke ecsm 3To NnpeauecTtBoBasnio
cBagbbe, KOHTPaAKT Ha4YMHaEeT AeNCTBOBaTb TOJIbKO C MOMEHTa 3akJio4yeHnsa bpaka.

B UTanun 6payHbin gorosop oba3atenbHO A0/KeEH BbiTb 3aperncTpupoBaH B MECTHOM
opraHe BfaCTU U, KpOMe TOro, ecam KacaeTcsa HeABMXXMMOIro MMyLLLEeCTBa, ele 1 B
opraHe, perucTpupytowemM caenkm ¢ HeABMXKNMOCTbIO[21].

Takum obpa3om, TpeboBaHus, Kacatowmecs popMbl bpavyHoro gorosopa (MMCbMeHHas
dopmMa 3akno4eHus n obasatenbHoe HoTapuasibHOE yAOCTOBEPEHME) MO3BOJIAIOT:

-cB060HO, N0 COBCTBEHHOMY YCMOTPEHUIO pacrnopsXKaTbCsA CBOMM MPaBoOM;
-NpeanoTBPaTUTL HapyLUEHWE UMYLLIECTBEHHbIX NMPaB Ka>kA0oro 13 cyrpyros;

-NpenoTBPATUTb HAPYLLUEHNE NMYLLECTBEHHbIX MPaB HETPYA0CNocobHoro,
HY>XaloLLEerocsa cynpyra;

-COXPaHUTb onpeneneHHy cTabunbHOCTL B obecnevyeHnn MMyLLLECTBEHHbIX NpaB
CYynpyros;

-rapaHTMpoBaTb coboaeHNne NMYLLECTBEHHbLIX MHTEPECOB He TOJIbKO (U3NYECKMUX NuLl,
HO M rocyaapcTBa.



Ha oCHOBaHMN BCEro BbILLEN3/TIOXKEHHOT0 MOXKHO CAeNlaTb BbIBOA, YTO YC/0BUSA U
nopsanoK 3akJto4yeHns 6padyHoro 4OroBopa Ha BCei Tepputopum Poccum egnHsbl.

2.Copep>xaHue Opa4yHOro gorosopa

BTopas 0cobeHHOCTb 6pa‘-|Horo OOroBoOpa B ripegonpeanesieHHoCTn ero cogep>xaHums.

B CK P® yCcTaHOB/IEH 3aKOHHbIN peXuM nMyLLecTsBa Cyrnpyros, T.e. obwasa coBMecTHas
COBCTBEHHOCTb, KOTOpPas Ha4YMHaeT AeNCTBOBAaTb aBTOMATUYECKN C MOMEHTa
perncTpaumm bpaka npu oTcyTcTBUM 6pavyHoro gorosopa. B 6payHom goroesope cynpyru
BrpaBe OTCTYMNUTb OT 3TOr0 MOJIOXKEHUSA U MO CBOEMY YCMOTPEHUIO YCTAHOBUTL PEXUM
COBMECTHOM, [0/1EBON NN pa3fenbHON COBCTBEHHOCTN Ha BCE MMYLLLECTBO CYNpyros, Ha
ero otaesibHble BUAbl NN Ha NMYLLECTBO Ka)Xaoro n3 cynpyros (. 1. cT. 42 CK PO)[22].

KpoMe Toro, Kak pa3sbsacHun lNneHym BepxosHoro Cyaa Poccunckon degepaumm B . 15
MocTtaHoBsieHNs oT 5 HOSA6pA 1998 r. N 15 "O npuMeHeHnn CyaamMmm 3aKOHOAATENbCTBA
npun paccMOTpPeHUN aen o pactopxeHum bpaka", "obwen coBMeCcTHON COBCTBEHHOCTbLIO
cynpyros, nognexatuwen pasgeny (n. n. 1 n 2 ct. 34 CK PO), asngetcsa noboe Haxutoe
nmun B Nnepuopg bpaka ABMXXNMOE U HEABMXXMMOE UMYLLLECTBO, KOTOpPOEe B CUJY CT. CT. 128,
129, n.n. 1 n 2 ct. 213 TK PO MoxxeT 6bITb 061beKTOM NpaBa COOCTBEHHOCTU rpaXkaaH
He3aBMCKMMO OT TOro, Ha MMS KO0 U3 CyrnpyroB OHO ObIJI0 NPUOBPETEHO NN BHECEHDI
OEeHeXHble cpencTBa, ecanm bpayvyHbIM 4OrOBOPOM MeXXAy HUMN HEe YCTaHOBJIEH NHOW
pPeXuM 3TOro nmyuiectsa".[23]bpa4yHbin 4OroBop MOXXeET ObITb 3aKJIIOYEH KaK B
OTHOLLUEHMN UMEIOLWErocs, Tak U B OTHOWEHX Byayuiero umywiecTsa cynpyros[24]. Ans
3TOro aAnuam, BCTynawwmm B bpak, nam cynpyram Heobxoammo ykasaTb B 6payHOM
0OroBope, Ha Kakoe NMyLecTBo byaeT pacnpoCcTpaHATbLCS BblIOpaHHbIA MU
MMYLLECTBEHHbIN peXXnm. Ecnm Takoe ykasaHue B 4OroBope OTCYTCTBYET, TO MO CMbIC/Y
3aKOHa BbIOpaHHbIN CynpyraMmu pexxmm nmyLlecTBa A0JI)KEH OXBaTbliBaTb MMYLLECTBO,
npuobpeTeHHOe cynpyramm B nepuop bpaka.

Tak, Hepeaku ciyyaun, Korga nvua, BcTynawuwme B 6pak, HEKOTOPOE BpeMs yxKe
COCTOSIIN B (haKTUYECKMX BpaYvyHbIX OTHOLIEHUSX. 3a 3TOT Nepuoa Ka)kabli N3 HUX
npoun3Boaus onpeaeneHHble UMYLLLECTBEHHbIE BNOXXEHUS B 06LLyt0 cobCTBEHHOCTb. [0
3aKJllo4eHns 6payHoOro NOroBopa Takoe UMyLLLEeCTBO byaeT cHMTaThCa O00J1IEBLIM
UMYLLLECTBOM [BYX FpakaaH[25].

Mpu 3aknto4eHnn 6padyHoro gorosopa byayuime cynpyrv BNpaBe U3MEeHUTb PeXUM
UMYLLLECTBA N YCTAHOBUTb, HAarNpuMep, PeXXMM COBMECTHON COBCTBEHHOCTU Ha



NMYyLLECTBO, NpMobpeTeHHOe MU 0 roCyAapCTBEHHOW PErncTpaLnm 3akaodeHns
bpaka.

Ecnv oAMH 13 cynpyroB He OCYLLLeCTBASET TPYAO0BYIO, NpearnpuHMMaTesNbCKYO UK
WHTEeNNEeKTYyasIbHY0 0eATeNbHOCTb, a BeAeT AOMallHee X03ANCTBO, yXa>MBaeT 3a
neTbMun, 6payvyHbIM OrOBOPOM MexXAy CyrnpyraMmy MoXKeT BbiTb NpefyCMOTPEH peXxum
COBMECTHOMN COBCTBEHHOCTU Ha MMYLLECTBO, NO3BONAOWMA HepaboTaoweMy cynpyry
COXPaHUTb CBOM MMYLLECTBEHHbIN UHTepeC.

B0o3MOXXHbI CUTyaumnun, Korga bpak 3ak/oyaeTcsa Mexay amuamuy, 3aHUMalLWmnMncs
npeonpuHNMaTEeNbCKON AeAaTeNbHOCTbhO. Kak npaBuno, 4o BCTynJeHusa B 6pak Takume
NNLa MMEKT 3Ha4YUTesNIbHbIN 06beM MMyLLeCcTBa, BKJOYaOLWMN B cebs He TOJIbKO
MMYLLECTBO A9 yaoBseTBopeHus 6bIToBbIX NOTpebHOCTEN, HO U MMYLLLECTBO,
HeobxoonMoe A1 OCyLeCTBAEHUA MU NpeanpuHUMaTeNbCKON AesaTenbHOCTW. Ansa
COXpaHeHus CBOEro MmMyuLecTBa oT HenpeaBUAEHHbIX SKOHOMUYECKUX CUTYauUWnn,
HanpuMmep BaHKPOTCTBA OQHOMO U3 CYNpyros, inuamm, BCTynawoLwmmMmn B bpak, ninm
cynpyramu B 6pa4HoOM O0roBope MOXKeT ObiTb NpefyCMOTPEH PeXuM pa3gesibHomn
COBCTBEHHOCTN Ha UMYLLLECTBO.

NMoMMMO yCTaHOBJIEHUS peXxnMa nMmyuiecTsa cynpyros, B 6padHoM gorosope MoryT ObiTb
npenycMmoTpeHbl cnepyowme ycnosuma (N. 3 n. 1 cT. 42 CK PD)[26]:

- NpaBa 1 0693aHHOCTX CYNpPYroB Nno B3aMMHOMY COOEP>XXaHWUIO;
- cnocobbl y4acTus B Aoxodax Apyr Apyra;
- MOPSAA0K HECEHUA KaXKabIM U3 CYMNPYyroB CEMENHbIX PAacX0A0B;

- UMYLLLECTBO, NoAJsiexallee nepefayvye Kax4oMy U3 CynpyroB B CJly4ae pacTOpXXeHUs
bpaka;

* UHblIE MOJ1I0XKEeHNA, KaCalolneca My eCcTBeHHbIX OTHOLUEHUN Cynpyros.

B morosope cynpyrun BnpaBe yKa3aTb CBOM nNpaBa 1 06583aHHOCTY MO B3aMMHOMY
coaep)XaHuto Kak Bo BpeMsa bpaka, Tak 1 nocsie ero pactop>xeHums. Cynpyramm MoxxeTt
ObITb COXpaHeH 06N NOPALOK aIMMEHTUPOBAHUA APYr Apyra B ciyyae
HEeTPYO0CNOCOOHOCTU N HY>XXAAEMOCTN 0AHOIro U3 cynpyroB (cT. 89 CK P®)[27]. Bpa4HbIM
O0roBOPOM Cyrnpyru nau nuua, sctynawowme B 6pak, MOryT npeaycMoTpeTb B3auMHoOe
cofep>XaHue gpyr gpyra v B Apyrmux cny4dasx. Hanpumep, ecnv oanH U3 Cyrnpyros rno nx
obotogHOMY cornacuio He paboTan, a Ben goMallHee X039NCTBO U 3aHMMasCA
BOCMUTAHMEM LeTeN, B [OrOBOP MOXKET bbiTb BKAOYEeHa 06493aHHOCTb APYroro cynpyra B



c/lyvae pacTopxxeHus 6paka cooep»xaTb ero.

Kpome Toro, B 6pa4yHoM gorosope MoryT 6biTb OTpa>keHbl BO3MO>XHble CNOCobbl yHacTus
Ka)XJoro U3 cynpyros B goxogax apyr gpyra. B naHHoMm cinydae nogpasymeBaeTcs
00X0[4 B LUMPOKOM CMbIcsie: 3apaboTHas nnaTa; aBTOPCKME FOHOpPapbl; A4OX0A4bl N0
LeHHbIM ByMaram; npoLueHTbl No BKJa4aM B KpeaUTHbIX OpraHusaumsax; CpeacTsa,
MoJly4eHHble OT UCMNOJIb30BaHNA UKW peannsaunm MMyLecTBa; AOX0Abl, MOJly4YeHHble B
HaTypasibHOW hopMe, 1 apyrue.

HoroBopom MOryT 6bITb YCTaHOBJIEHbI YC/I0BUSA M MOPAOOK OTHECEHNS KOHKPETHOro
noxona K BbibpaHHOMY CcyrnpyraMmy nmyLLLeCTBEHHOMY pexumy. Hanpumep, B 6pavyHoM
[0roBope Cyrnpyru BrnpaBe yka3aTb, YHTO J0X04bl, MOJIyYEeHHbIE MO LeHHbIM ByMaram,
OTHOCATCS K pa3fesibHonm coObCTBEHHOCTU O4HOI0 N3 CYynpyros.

Cynpyru Bnpase Tak»xe onpenesntb B 6pavyHOM foroBope NOpsaLOK HECEHUNA KaXKabIM U3
HUX CEMENHbIX PacXo40B. 3aKOH HEe COOEePXXUT AeTaJIM3NPOBAHHOI0 NepeyYHs ceMenHbIX
pacxonoB. ABTOpP NnoJiaraeT, YTO K HAM MOTyT OTHOCUTLCA: TeKyLlne pacxonbl,
HeobxoaMMble ON5 YAOBNETBOPEHUS MOBCEAHEBHLIX MOTPEOHOCTEN Ka)KAoro YaeHa
ceMbun 6O cemMbun B LLeSIOM; pacxonbl, HanpaBieHHble Ha NpnobpeTeHue
HeABMXXMMOCTU, TPAHCNOPTHbLIX CPecTB, LeHHbIX ByMar; pacxodbl Ha OTAbIX; pacxoabl
Ha oby4eHune geTen nnum cynpyros n ap. B 6padyHom gorosope cynpyrn MoryT oTpa3uTb
cTeneHb y4acTUs Kak4oro n3 HUX B CeMenHbIX pacxonax. BosaMo>XHO paBHOe y4acTue
Cynpyros B pacxonax imbo Bo3no)xeHne bonbluen 4YacTn CeEMENHbIX PpacXxodoB Ha 04HOIM0
N3 Cynpyros.

ObbeM HeceHnsa CeMeNHbIX PacXO[40B Ka)KAblM CYyrpyroM MoXXKeT onpenensTbCs
KOHKPETHON AeHeXXHon cyMMon nnbo onpepnesieHHbIMU CTaTbAMW Ppacxo0B CEMENHOro
btoa>xeTal[28].

HakoHel, B 6payHOM gorosope MoXeT ObiTb YKa3zaHO MMYLLLECTBO, Noasiexallee
nepepaye KaXkaoMy 13 Cyrnpyros B cily4ae pactop>xeHuns bpaka.Cynpyru snpase
0Tpa3nTb B BpayHOM OOroBOPE U MUHbIE MOJIOXKEHUS, KacaloWMecss UX NMYLLECTBEHHbIX
OTHOWEHUN (HanpuMep, pacnpeneneHne pacxoaoB Ha obyyeHne geten).

BO3HWKHOBEHME NMYLLIECTBEHHbIX NMPaB 1 0683aHHOCTEN, NPeayCMOTPEHHbIX BpayHbIM
NOroBOPOM, MOXKET CTaBMUTbCS B 3aBUCUMOCTb OT OnpeaesieHHOro cpoka nmbo ot
HaACTYNJEHNS NN He HaCTynJIeHUs onpeneneHHblIX YCJ0BUNA.

BpayHbIi LOrOBOP MOXXHO 3aKJ/IOYUTL MoA OTNaraTeslbHbIM UM OTMEHUTESIbHbIM
YyCJIOBUSIMM.



BpayHbIl OroBOP CHUTAETCH 3aKJIIOYEHHbLIM MO/ OT/araTesbHbIM YCJIOBUEM, €C/N
CTOPOHbI MOCTaBWUAN BO3HUKHOBEHME NpaB 1 0683aHHOCTEN B 3aBUCMMOCTb OT
ob6cTOATENbCTBA, OTHOCUTEJIbHO KOTOPOro HENM3BECTHO, HACTYMNUT OHO WJIN HET.
Hanpumep, cynpyrn MoryT yka3aTb B 6pa4yHOM [OroBope, 4TO KBApTMpa NnepenaeT C
COBCTBEHHOCTb »XEHbI B CJ/ly4ae PoXXAeHNA CbiHa[29].

[loroBop cYMTaeTCs 3aK/0YEHHbIM N0 OTMEeHUTEsIbHBIM YC/I0BMEM, €CJIN CTOPOHbI
NOCTaBUIN NpekpalleHne npas U 06s3aHHOCTEN B 3aBUCMMOCTb OT 06CTOSATENBLCTBA,
OTHOCUTENbHO KOTOPOIro HENM3BECTHO, HACTYMNUT OHO UAN HeT. Tak, Cynpyru MoryT
BKJIIOYNTb B BpayHbI 4OrOBOP MOJIOXKEHME, COrlacHO KOTOPOMY COBMECTHOE UMYLLECTBO
B CJlyYyae pa3Bojia NepexoanT B COBCTBEHHOCTb OAHOMO 13 cynpyros[30].

MyHKT 3 cT. 42 CK PO[31] npeagycMmaTpuBaeT orpaHmyeHmsa csobonbl bpayHoro norosopa,
HarnpaB/lIeHHble Ha obecnevyeHne 3aWnTbl MPaB U MHTEPECOB CYMNMpPyroB N APYrux 4JeHoB
ceMbu. B 4acTHOCTK, BpayHbIN 4OrOBOP HE MOXKET OrpaHN4YMBaTb NPaBOCMOCOOHOCTL K
neecnocobHOCTb Cynpyros, MOCKOJIbKY COraacHo CT. 22 NK[32] P® HNKTO He MOXET ObITb
OrpaHMYyeH B NPaBOCMNOCOBHOCTN N [eeCnoCoObHOCTM nHaYe Kak B C/ly4asx U B nopsagke,
YCTAHOBJIEHHbIX 32aKOHOM. MMOIHbIA NN YaCTUYHbIA OTKa3 CaMOro rpa>kgaHunHa oT
npaBoCcnocobHOCTN NN feecnocobHOCTN U apyrue coeskun, Harnpas/eHHbIE Ha
OorpaHMYeHmne NPaBoCnocobHOCTM UM 0eecnocobHOCTN, HNYTOXHLI. iIcxoas w3
OCHOBHbIX Ha4as1 CEMENHOIr0 3aKOHOA4ATEeNbCTBaA NMpaBa rpakaaH B ceMbe MOryT 6bITb
OrpaHMYeHbl TOJIbKO Ha OCHOBaHUN (befepasibHOro 3aKOHa M TOJIbKO B TON Mepe, B KaKOoW
3TO HeOb6X0AMMO B LeNIX 3anNTbl HDABCTBEHHOCTU, 340POBbSA, MPaB N 3aKOHHbIX
WHTEpPEeCOoB APYrunX YNeHOB ceMbU U UHbIX rpaxgaH (n. 4 ¢ct. 1 CK PD)[33].

BpayHbIn 4OroBOP HE MOXKET CoAep>XaTb YC/I0BUSA, OrpaHMU4YMBatoLLMe NMPaBo CyrnpyroB Ha
obpalleHne B Cyq 3a 3alMTON CBOUX MpaB. [laHHbIN 3anpeT BbiTEKAET U3 NpeabiayLiero,
MOCKOJIbKY MO CYLLEeCTBY He MNO3BONISET OrpaHnU4YMBaTh NpoueccyasibHyo
NpaBoCcnoOCcObHOCTb M AeecnocobHOCTb FpakaaH.

BpayHbIn LOroBOp HE MOXKET peryjmpoBaTh JINYHbIe HEUMYLLLECTBEHHbIe OTHOLLUEHUS
MeXnay cynpyramu, rnpasa n 0693aHHOCTN Cynpyros B OTHoweHun geten.CornacHo CT.
40 CK P®[34] npeameToM 6payvyHOro AorosBopa CyrnpyroB MOryT 6biTb TOJIBKO UX
NMYLLLeCTBEHHble OTHOLEHUSA. JINYHbIe HeEMMYLLLeCTBEHHbIE OTHOLIEHUS, XOTS B
O0NbLWINHCTBE C/y4YaeB N peryanpyrnTca caMuMm cynpyramu, npegmMmeTom 6padvyHoro
norosopa 6biTb He MoryT. Cynpyru TakXxe He BrnpaBe BKJ/YaTb B OpavHbii 4OrosBop
MOJIOXKEHMS, KacalLwmecs ocyLLeCcTBEeHNA MU POANUTENbCKNX NpaB 1 obs3aHHOCTEN.
Ncxopa n3s n. 1 cT. 61 CK PO[35] poanTenn nMerT paBHble NpaBa N HEeCyT paBHble
0053aHHOCTN B OTHOLLUEHUN CBOUX AETEMN.



B 6payHOM goroBope HeNb3sA NpeayCcMaTpUBaTh MNOJIOXKEHUS, OFrPpaHNYMBatoLIMe NpaBo
HeTPYLOCNOCOBHOro Hy )KaatoLWerocs cynpyra Ha Nnoay4yeHne coaep>xaHus, NoCKoJibKy B
cooTBeTCTBUM CO CT. 89 CK PD[36] cynpyrn ob65g3aHbl MaTepranbHO NogAEPXXNBATb APYr
Apyra, B cQly4ae oTKa3a OT Takon Noaaep>XKu HETPYAOCMNOCOOHOCTN HY K AAKOLWNINCS
Cynpyr mmMeeT NpaBo Ha NPUHyOUTeNIbHOE B3biICKaHME aJIMMEHTOB.

N, HakoHeLl, 6payHbIN LOrOBOP HE MOXXET cofep)aTb Apyrune yCcaoBus, KoTopble CTaBaT
OOHOro U3 Cynpyroe B KpanHe HebiaronpuaTHOE NOMOXKEHWE UK NMpoTMBopeYaT
OCHOBHbIM HavaJslaM CEMENHOro 3aKoHoAaTeIbCTBa.

Bpsa 1M MOXHO COrnacuTbCa C MHEHUEM O TOM, YTO eCnn B BpaydHbI OroBOP BKJIKOYEHO
yCcnoBue, CTaBsllee 0QHOro N3 Cyrnpyros B KpanHe HebnaronpnsaTHoe NosioXKeHne, ero
cnenyeT paccMaTpuBaTbh B KadecTBe KabanbHom caenkun. NMoCcKosibKy, Kak cnpaBensimBo
oTMe4aeT M.B.AHTOKOIbCKAA, Hann4yme TaKenbiX 00CTOATENbCTB HE ABNSAETCSA
HeobXxoaAMMbIM YCIOBMEM ANS Npu3HaHus 6bpayHoro ooroBopa HeAenCcTBUTENbHbLIM[37].

Ona npusHaHUSa HegencTBMUTeIbHOM KabanbHOM CcAenkKn B COOTBETCTBMM C N. 1 CT. 179
K PO[38] Heo6x0a4MMO Hann4yme OBYX B3aMMOCBA3aHHbIX lOpUanNYecknx pakTos:
HaxoXXAeHne nuua, coBepLuaLLero caesky, B Tsxesblx 0bCcToaTenbCTBax u
CoBepLIeHne COesNKN Ha KpaHe HEBbLIFOAHbIX OJ19 HEero yCcJoBUsSX.

K KpaHe HebnaronpusaTHbIM YC/IOBUSAM CcnefyeT OTHOCUTb YCJI0BUS, NULLAOWmMe 0gHOro
N3 Cynpyros npaBa Ha [0J1t0 B 00l ecynpy>XeckoM nmyLlecTse, nepegadyy ogHoMmy mn3
Cynpyros B CJ/lydae pasfesa nMmyliecTBa CTapblX Belen, nepenadyy gpyromy cynpyry
nobpayHoro nmyuiecTsa, UMyLLEeCTBa, NOJIYYEHHOr0 B Aap WM No HacnencTBy.

Takum obpa3som, ceBobona bpadyHoro gorosopa gasneko He be3rpaHnyHa. B Hero He moryT
BKJII04aTbCSA BOMPOCHI, 3aTparmBatoLme CTOPOHbl CEMENHON XXU3HWN, KaK JINYHbIE
HEeMMYLLIECTBEHHbIE OTHOLIEHMSA MeXAy CyrnpyramMmm, a Tak>xe rnpaBa n 06493aHHOCTK
CYynpyroB B OTHOLLUEHUWN AETEN.

Cynpyrun camm peLuatoT, Kakmne BOMpOoOChl OHW BKJKOYAOT B CBOW BpadvHbIN AOroBop, a
Kakne - HeT. Hukakmnx obsizaTenbHbIX MYHKTOB 3aKOH He yCTaHaBAMBaeT. bpayHbin
[OroBOP MOXET CoAepXaTb U MoApPOoOHYIO, AeTaNbHYIO perjaMeHTauunto
NMYLLLIECTBEHHbIX OTHOLLUEHWUI CynpyroB 1 BoobLle COCTOATb N3 0AHOr0 NyHKTa,
HanpuMep, YCTaHaBAMBaATb PEXMM A0J1I€BON COBCTBEHHOCTU Ha MMYLLLECTBO, HAaXXKNTOE
cynpyramu Bo Bpems bpaka.



3.M3MeHeHune, pacTop>XeHue U Nnpu3HaHume
HepeUucTBUTeJIbHbIM OpayHoOro goroBopa

B nepuon nencrema 6pavyHoOro norosopa oguMH U3 CyrnpyroB He BrpaBe 0TKa3aTbCs OT
ero UCroJsiHeHns. B naHHOM cnyyYae OencTByeT NPUHLMM UCNOJIHEHUSA O0r0BOpa: ecnu
A0roBOpP 3aKJ04YeH, ero Hago UcnonHATb. OQHaKo, 3TO He 3Ha4YuT, YTO YC/I0BUSA
H6payvHoro gorosopa, Kak n sitoboro Apyroro, AOJ/IKHbl OCTaBaTbCA HEM3MEHHbLIMWN Ha
NMPOTSXKEHUN BCero nepuoaa ero Aencteus. bpayHblin 4OroBop MoXXeT OblTb M3MEHEeH
UK pacToprHyT B itoboe Bpems No cornaweHuto cynpyros. CornaweHne 06 nameHeHun
NNn pacTop>XeHnn 4orosopa COBepLUAETCHA B TOW XKe NMMCbMeHHOoU (hopMe, 4TO N CaM
OpayHbIN forosop T.e. TpebyeTca NUCbMeHHasa popMa N HoTapuaibHoe yA0CTOBEPEHMeE.
[39] Mpwn n3meHeHUn BpayHoOro gorosopa rnpasa v 06A3aHHOCTU CyNpyros NPoLoO/HKaT
NencTBoBaTb B U3MeHeHHOM Buae. Hanpumep, My obaszasncs no bpayHomMy O0Orosopy
nepevyncnaTb Ha cogepxaHume eHbl U geten 80% 00X0A0B OT NpeanpuHMMaTeIbCKON
neATesNIbHOCTU, 04HaKOo, B CBA3WN C yXyALleHneM ero MmaTepumasibHOro nojioxxeHus
noTpeboBasnoCb YMEHbLNTbL pa3Mep oTymucaeHnn. Npmn JoCTuKeHnn cornalleHmns no
3TOMy Bornpocy bpayHbIn forosop byneT AeNCTBOBATb Y)XKe B U3MeHeHHOM Buae. MNpwu
pacTop>XeHun 6bpavyHoOro norosopa gencTeme npaB 1 06s3aHHOCTEN CyNpyros
npekpallaeTcs.

Ob6sa3aTenbCTBa CTOPOH CHNTAOTCS NPeKpaLeHHbIMU NN N3MEHEHHBIMU C MOMEHTA
3aKJIl04eHUs corsalleHns 06 N3MEHEHNN WU PACTOPXXEeHUN BpavyHOro Aorosopa, ecsun
WHOE He YCTAaHOBJIEHO B CAMOM COrJialleHunu.

OOHOCTOPOHHWUI OTKa3 OT ucnosHeHUsa bpavyHoOro Aorosopa He gonyckaetcs (n. 2 4.1 cT.
43 CK P®).[40] B ciiydae He AOCTUXKEHNS cornacua cynpyros 6payHbin 4OroBOpP MOXET
ObITb U3MEHEH WX PACTOPrHyT No TpeboBaHMIO OQHOM0 U3 HUX CyA0M.[41] Hnkakune
apyrme nuua He Brnpase 3a8BaaTb NoaobHble TpeboBaHuMs.

Kpome 3Toro, B n. 60 lNoctaHosneHns NneHymos BC PO Ne 6 n BAC PO Ne 8 oT 1 ntons
1996 r. «O HeKOTOpbIX BOMNpPOCax, CBA3aHHbIX C MPUMeHeHneM 4YacTu nepsont K PO»,
yKa3aHo, 4TOo «cnop 06 n3aMeHeHUn nam pacTop>XeHum forosopa MoxeT bbITb
paccMOTpPEeH CyAO0M MO CyLeCcTBY TOJIbKO B CJly4ae npeactaB/ieHnsa NCTLOM
DOKa3aTeNbCTB, MOATBEPXOALWNX NPUHATVE UM Mep Mo yperyJmpoBaHUio crnopa C
OTBETYMKOM, NPeayCMOTPEHHbIX M. 2 CT. 452»[42]. TpeboBaHume cynpyra 06 nameHeHunmn
NNn pactop>xeHun 6payvyHoro forosopa MoXXeT ObITb 3a8BJIEHO B Cy A TOJIbKO Nocne
MoJlyd4eHUs OoTKasa APYroro cynpyra Ha npenjlioXXeHne N3MeHUTb UK PacTOPrHyTb
OpayvHbIN gorosop NMBO HEMOJIYYEHUSA OTBETa B CPOK, YKa3aHHbIN B MPeasIoKEHNN NN B



bpadyHOM foroBope, a Npu ero oTCyTCTBUM - B 30-AHEBHbLIN CPOK[43].

BpaydHbIn 4OroBop MoXXeT 6biTb M3MEHEH NN PACTOPrHYT CYAOM MO OCHOBAHUSM U B
nopsiake, KOTopble ycTaHoBAEHbI K PO ona nsmMeHeHUs nnm pactop»xeHumsa noboro
norosopa (4. 2 cT. 43 CK PD)[44].

Mo TpeboBaHUIO OAHON N3 CTOPOH AOrOBOP MOXET ObiTb U3MEHEH UM PACTOPIrHYT Mo
peweHnto cyaa TONIbKO Mpu CyLEeCTBEHHOM HapyLLUEeHNN O0roBopa APYron CTOPOHON. IDTO
SABNAETCSA rNaBHbIM OCHOBAaHMEM AJ19 U3MEHEHMNSA N pacTop>XeHns bpayHoro norosopa B
cynebHoMm nopsake. NocnegHWM NprU3HaeTCa HapyLWeHne, KOTopoe BAeYeT ANs Apyron
CTOPOHbI Takon yuiepb, 4TO OHa B 3HAYUTENbLHON CTENEHN NNLWAETCA TOro, Ha 4To bbina
BMNpaBe pacCcynTbiBaTb NMPW 3akyo4eHnn gorosopa (4. 2 cT. 450 'K PO)[45]. lNMopx
yuwepbom B faHHOM ciny4ae cieayeT NOHUMaTb BCAKMW, B TOM YMUC/IE N MOpasibHbIA Bpes,
MPUYNHEHHbIA HapyLUEHMEM YC/IOBMIW O0roBopa APYron CTOPOHONM. MNpn 3akao4eHnmn
H6payHoro goroesopa uenecoobpasHo yKasaTb HapyLIEeHUs, KOTOpble NMPU3HATCA
CyW,eCcTBEHHbIMU N MOTYT BbITb OCHOBAaHMEM U3MEHEHNSA UKW pacTop>XeHnsa BpadvyHoro
norosopal46].

CneumanbHbIM OCHOBaHNE U3MEHEHMNSA NN PacTop)XeHns BpayHOro 4OoroBopa sSABASETCS
CyLWecTBEHHOE U3MeHeHne 06CToATENbCTB, U3 KOTOPbIX CTOPOHbI UCXOAUN NPWU
3akJ/04eHnn gorosopa. MameHeHne 06CTOATENLCTB NPU3HAETCSA CYLLLECTBEHHbLIM, KOraa
OHU N3MEHUNINCb HACTO/IbKO, YTO, eCcan Bbl CTOPOHbI MOMJ/IN 3TO Pa3yMHO NpeaBuUOEeTh,
norosop Boobuie He 6b1a 6bl MU 3akao4YeH Nan 6bin Bbl MU 3aK/OYEH Ha 3HAYUTENBHO
oT/QmMYaowmxcs ycnosusx. Mog asTum cnenyeT NOHUMaTb U3MEHEHNE MaTepPUasbHOro Un
CEMENHOro NoJIoXKeHns cynpyros. Kak 1 B NpeabioyLlemM ciyyae, Takme naMeHeHus
xopoLllo 661510 Obl 3apaHee onpenennTb B OpavYHOM A0OroBope B Ka4eCTBe OCHOBAHUN ero
N3MEHEHUSA N PAaCTOPXKEHMS.

OaunH 13 cynpyros BrnpaBe TpeboBaTb OT APYroro cyrnpyra Bo3MeLleHNs yObITKOB,
NPUYNHEHHbIX N3MEHEHWEM NN PAaCTOPXXEHNEM [0rOBOpPa TOJIbKO B TOM CJlyyae, ecnu
OCHOBaAHWEM AJ11 U3MEHEHUS U PACTOPXKEHUS AOroBOpPa NOC/Y>XXUJ10 CYLLECTBEHHOE
HapyLLUeHne OoroBopa Co CTOPOHbLI BTOPOro cyrnpyra.[47]

B cnydae nameHeHumns ycnosumim 6padyHoro gorosopa rpasa U 0693aHHOCTN CTOPOH
COXPaHSATCHA B UI3MEHEeHHOM Buae. [loroBop CoOXpaHsAeT CBoe AencTBue Ha byayuiee
BpPeMS, HO U3MEHSIOTCH TOJIbKO €ro oTAesIbHble YCJI0BUA N coaep>XaHne obsa3aTenbCcTBa.

Bpa4Hbin [OroBop M3-3a CBOEWN cneunduKn 1 npexxae Bcero B CUJy CBOero gasLerocs
XapakTepa MoXeT notpeboBaTb NU3MEHEHUs N NpeKpalleHnsa CyloM ropa3fo yalle n B
TOM Y4ucCsie Npu OTCYTCTBUWN BCEX YC/IOBUN NMPefyCMOTPEHHbIX B CT. 452 MK P®[48].



3a BpemMs nenctemsa 6payHoro 4orosopa OAUH N3 CyrnpyroB MOXXeT CTaTb,
HeTPYAOoCNoCcobHbIM NOTepATb paboTy, COOTHOLWEHNE AOX0A0B CYyNpyroB MoOXXeT
N3MEHUTbCHA HAaCTOJIbKO, YTO NOJIOXKeHUs BpavyHOro 4OroBopa OKaXKyTCA KpanHe
HebnaronpuATHbBIMW A1 O4HOW U3 CTOPOH. Hanpumep, cynpyr, UMewmnin HU3KNM
ypoBeHb [0X04a BblHYXAeH byaeT coaepxaTb cynpyra obecne4yeHHOro ny4iwe, 4eMm oH
caMm. NoaTomy B OpayHbIn LOrOBOP Jy4Lle BKJKYaTb OTAeNbHbIA pa3gen “lMNopanok
N3MEHEHMSA N pacTop>XeHnsa bpadyHoro 4orosopa”, KOTOPbIA MOXKET coaep>KaTb, B
4aCTHOCTU, cnefytolmne nonoXXeHns: bpaydHbli 4OroBop MoOXeT ObiTb U3MEHEH NN
pacToOprHyT B siloboe BpemMs No HalleMy XXeaHuo, N NoAJ1IeXUT HOTapuasibHOMY
yOO0CTOBEPEHMIO.

Mpn Hann4mm cnopa BpavHbIN OOroBOP MOXKET BblITb U3MEHEH NAX PACTOPrHYT NO
TpeboBaHMIO O4HOI0 N3 Cynpyros B cynebHoM nopsagke v T.4.

B npoekT CK P® npennonarasocCb BKAKOYUTb AOMOJIHUTESIbHbIE MOJIOXKEHUA
Mo3BoIsOLLIME CyOY U3SMEHUTb UM NpeKpaTuTb BpavHbI 4OroBOP B YMPOLLEHHOM
rnopsiike Npm OTCYyTCTBUN BCEX YCNIOBUIN NepevuncsieHHbIX B €T. 451 'K P®[49]. OgHako,
OencTByoulee ceMerHoe 3aKOHO4AaTeNbCTBO He aenaeT gns 6bpayHoro gorosopa
HUKAKNX UCKJTIIOYEHUN.

Takmum obpa3om, bpayHbIi 4OroBOP MOXKET ObiTb U3MEHEH NN pacToprHyT Anbo no
B3aMIMHOMY COrJlalleHUto Cynpyros, yA4OCTOBEPEHHOMY B HOTapuasbHOM nopsgke, nnbo
Nno peLleHnto cya Ha oCHoBaHUM TpeboBaHMM 04HOro U3 cynpyros. B nepsom cny4vae oH
CYMNTaETCA U3MEHEHHbIM UM PaCcTOPrHYTbIM C MOMEHTAa 3aKJIl0YEeHUS CorlalleHuns, ecnam
WHOW CPOK He yKa3aH B COorjialweHnn; BoO BTOPOM - C MOMeHTa BCTYMNJIeHUs peLleHns cyaa
B 3aKOHHYIO CUYy.

HepenctBuTenbHOCTb Ntoboro gorosopa (u 6payHoro norosopa, B 4HaCTHOCTW) O3HaA4YaeT,
4YTO OH OblN 3aK/OYEH C HapylweHneM TpeboBaHMn 3aKoHa. Takon OOroBOp He BieYeT
TexX NpaBoOBbIX MOCNEACTBUIN, HA KOTOpble OH Bbl1 HanNpaB/sieH, Kak NpaBuo, C MOMEHTa
ero coBsepLueHuns. PacTop>XeHune e Aorosopa - 3To 4OCPOYHOE npeKkpalleHne encTeus
norosopa Ha byayuiee Bpems. MNMpaBa n 06493aHHOCTU CTOPOH CyLL,ECTBOBAaNN U
OCYLLEeCTBASAINCb Ha 3aKOHHOM OCHOBAHWUN, HO C MOMEHTA PaCTOP)XXEHUS A0rOBOPa OHMU
npekpawiatoT 4eNCTBOBaTb.

BpayHbIn gorosop MoXXeT 6biTb NMPU3HAH CYyA0M HEAEeNCTBUTEIbHbLIM MOJIHOCTbLIO NN
YaCTUYHO NO OCHOBAHUAM, MPeAyCMOTPEHHbLIM ['Pa>kgaHCKUM KOAEKCOM POCCUNCKOM
depepaunn ona HegencTeuTesbHbIX caenok (4. 1 cT. 44 CK P®)[50]. 2T oCHOBaHUA
paccMaTpUBaAOTCA HUXKE.



HecooTBeTcTBME BpayHoro gorosopa TpeboBaHMAM 3akoHa (cT. 168 K PO)[51].

DTO 3HAYUT, 4TO B BpayHbIN AOroBop OblIN BKJIHOYEHbLI MOSIOXKEHUS, KOTOPbLIE
npoTMBOpeYaT AENCTBYOLWEMY 3aKOHOAATENbCTBY (Nt0boin N3 oTpacnen npasa).

HecobnoneHune opmbl gorosopa (4. 1 cT. 165 K PD)[52], T.e. HOTapuaabHOIro
odpopMneHuns.

3akJllo4eHne gorosopa nopg BnamaHmem 3abnyxageHus (ct. 178 K PP)[53] .

3abny)xaeHne B IaHHOM c/lyvyae [A0JIXKHO UMETh CYLLEeCTBEHHOE 3HAaYeHMe U KacaTbCs
npegmeTa gorosopa nnMbo Hanbosniee Ba)KHbIX ero NoJIoXKeHUn.

3aKklo4eHne gorosopa nog BaAnsHMeM obmaHa, Hacuans, yrpossl (cT. 179 N'K PO)[54].

3aKJllo4eHMe Oorosopa rpakgaHuHa, npu3HaHHbIM HegeecnoCobHbIM (CT. 171 TK PO)[55]

B 3TOM cny4yae O0J1>KHO NPUCYTCTBOBATh PeLleHne cyaa 0 NPM3HaHUM 0QHOro 13
Cynpyros, 3aKJII04YMBLUNX BpaYvHbI 4OroBop, HegeecnocobHbIM BCleacTBMe
NCUXNYECKOro pacCTPONCTBaA.

B nHTepecax cynpyra, Npu3HaHHOro HeaeecnocobHbIM, 3aKNO4YEHHbIN BpayHbI 4OrOBOP
MOXKeT ObITb NPU3HAH AENCTBUTENbHBIM, €CJ/IN OH 3aKJII04YEH C BbIFO40W ANS HEro, - No
TpeboBaHMIO ero onekyHa (4. 2 cT. 171 TK P®D)[56].

3akJlo4eHne 4orosBopa rpa*kaaHNHOM, orpaHUYeHHbIM Cy40M B geecrnocobHocTu (CT.
176 TK PO)[57].

MNmetoTCa B BUAY Cay4au, Korga ogvH n3 Cynpyros orpaHM4YmMBaeTCsa CyaoM B
neecnocobHoCcTn n3-3a, 3J10yI'IOTpe6J'IEHI/II/I CMMPTHBLIMN HaNMUTKaMnN NJIN HAPKOTUYECKNMN
BeLleCTBaMMN.

3aKJllo4eHne Jorosopa rpa>kgaHMHoOM, KOTOpPbIA He CrocobeH NOHUMaTb 3Ha4YeHMe CBOUX
nencTBun n pykosoauTb nMu(ct. 177 K P®)[58].

3TO CUTyauud, Korga oounH U3 Cynpyros, XOTS N ABNISETCA neecnocobHbIM, B MOMEHT
3aKJilo4eHnd goroeopa He Mor rMNOHNMMaTb 3Ha4eHMe CBOUX OEeNCTBUN U pykKoBOONTb MU
n3-3a ceoero 601e3HEeHHOro COCTOAHMA NN NHbIX MPUYNH.

BkitoyeHmne B BpayHbIn OroBOpP YC/IOBUN, KOTOPbIe HE MOryT BbITb NpegmMeToM
Aorosopa.



O HUX y>Xe roBopuJIoCh Bblle. YTO K HUM OTHOCATCSH, Hanpumep, JINYHbIe
HENMYLLECTBEHHbIE OTHOLLUEHUSA CYMNPYroB rno BOCNUTaHMIO geten u T.n. (4. 3 ¢T. 42 CK
PD)[59] .

Mpy HAaNMYUKM TaKUX HapyLLIEHW ycnoBue BpavyHOro 4OroBopa SABASAETCS HUYTOXHbIM,
4YTO O3HaYaeT ero HeJenCcTBUTENIbHOCTb C CAMOro MOMEHTAa BKJIIOYEHMS ero B 40roBop.
OnHaKo 3aMHTepecoBaHHbIe LA BNpaBe NodaTb UCK B CyA O MPU3HAHUM TaKoro
6payHoOro AoroBopa HeoenCTBUTESIbHbLIM B LIEJIOM.

BkntoveHne B 6payHbin 4OrOBOP YCAOBUIA, KOTOPbIE CTAaBAT OAHOIM0 U3 Cyrnpyros B
KpanHe HeBbIrogHoe ANs Hero nosioxxeHme(y. 2 cT. 44 CK POD)[60].

3TO cNy4val Tak Ha3biBaeMon “kKabasnbHol caenkn”, Koraa oguH U3 Cyrnpyros nonagaeT B
TOTa/IbHYIO MaTepuasibHYI0 3aBUCUMOCTb OT APYroro.

C NCKOM O Npu3HaHMM 6payHOro AOroBopa HeaenCTBUTEIbHLIM MOryT 06paTUTbLCA
npexxge Bcero camm Cynpyru.

Ecnn ognH n3 cynpyros nNprM3HaH CyoM HeneecrnocobHbIM 1M orpaHNYeHHo
[eecrnocobHbIM, OT ero MMeHM C MICKOM MOXXeT 00paTUTbCS ero oneKkyH uan nonevynTens.
Ecnn B 6payHbIn OroBOP BKJIKOYEHbI YC/I0BUSA, KOTOPbie HE MOryT BbiTb NpegMeToM
6payvyHOro Aorosopa, C UCKOM O MPU3HAHUN €ro HeJeNnCTBUTENbHbIM MOryT 06paTUTLCH,
NMOMKMMO CYyMnpyroBs, U Apyrve 3anHTepecoBaHHble nua (HanpuMep, POANUTENN CYrNpyroB
UNN opyrue poacTBEHHUKN).

Ecnn 6payvHbln 4OrOBOP COOEPKUT YCNOBUS, KOTOPbIE CTaBAT O4HOIM0 U3 Cyrnpyros B
KpaHe HeBbIrOAHOEe ON19 Hero nosioxeHme, TpeboBaTb NPM3HaTb TakoW AOroOBOP
HeOenCTBUTESIbHLIM MOXXET TOJIbKO CaM “nocTtpagaswunn” cynpyr (4. 2 cT. 44 CK PO)[61].

Mo obLemMy NoNoXKEHNID HEAENCTBUTESIbHbBIA OOrOBOP, BO-NEPBbIX, HE Bie4eT 3a cobon
HUKaAKNX IOpUaNYeCcKnX rnocsiencTeui, a BO-BTOPbIX, CTOPOHbLI BO3BPALLAKTCA B
rnepBoHa4asibHOE COCTOAHME. ITO 3HAYUT K TOMY XKe, 4TO Ka)Kaas N3 CTOPOH (KakKabln
cynpyr) obs3aHa BO3BpaTUTb APYron BCe NOJyYEHHOE No cAesike.

BO3MO>XHbI CUTYyaumun, Korga 6payHbii 4OroBOp NPU3HAETCS HEAENCTBUTENbHBLIM He
MOJIHOCTbIO, @ JINLb YaCTUYHO, T.€. HEAENCTBUTEbHbI JINLLb HEKOTOPbIE €ro yCJI0BUS.
Mpn 3TOM HELENCTBUTENILHOCTb YaCTW A0OroBopa He BJieveT 3a cobon
HeOEeNCTBUTENIbHOCTb MPO4YNX ee YaCTeN, eCcsin MOXKHO NPeanosIoKNTb, YTO AOroBop Obi
Obl 3akt04eH 1 6e3 BK/IIOYEHNSA B HEIrO HEOENCTBUTENbHbIX YCI0OBUMN.



Ecnn 6payHbin gorosop Obls 3aK/OYEH C HapyLleHneM TpeboBaHWN 3aKOHa NN B HErO
BKJ1IO4EHbI YCJ/IOBUSA, KOTOPbIE HE MOryT ObITb NPeaAMEeTOM AOroBopa, UCKN O MPU3HAHNN
ero HeJencTBUTENIbHbIM MOTYT NPeAbAB/ATLCA B TEYEHUN LeCATUNeT C MOMeHTa
3aKJ/Il04EeHNs 4Orosopa.

Ecnun 6payHbI 4OroBOp 3aK/04YeH noa BamsaHnemM obmaHa, 3abny>xgeHus, Hacunans,
Yyrpo3bl; HEAEeeCcnoCobHbIM NN OrPaHNYEHHO AeeCnoCObHbIM INLOM, JINLOM, He
CMOCOBHbLIM NOHMMaTb 3HAYEHME CBOUX AENCTBUA U PYKOBOAUTb UMW, NN CTaBUT
OOHOro U3 Cynpyros B KpanHe HebnaronpuaTHOE A1 HEro NoJIoXKeHne, CPOK AaBHOCTH
0J19 oCnapuBaHUA TakuUX OOrOBOPOB YCTAHOBJIEH B OAUH 04 CO AHA NpeKkpaweHns
HacUAMSa UM yrpo3bl IMBO Co AHSA, KOrga ncTew, y3Hana v gosmkeH 6bin y3HaTb 06 MHbIX
obcToATENbCTBAX, ABNAWMNXCS OCHOBAaHMEM ONA NPU3HaHUA OOroBopa
HenenCcTBUTENIbHbIM.

Ecnn 6payHbiii goroBop 6bi1 3ako4eH nod BAnsHneM obmaHa, yrposbl, HaCMIns 04HOro
N3 cynpyra no OTHOLUEHUIO K APYrOMY, @ TakKXKe CoAep»xasl YC/I0BMS, KOTOpble CTaBUIn
0JIHOr0 N3 CYyNpyroB B KpaliHe HeBbIFrOAHOE /151 HErO MOJIOXKEHME, N HA 3TOM OCHOBAHUM
6b101 NPU3HAH HeAeNCTBUTEbHBIM, “NOCTPafaBLWKA” cynpyr Bnpase TpeboBaTb OT
JIPYroro cynpyra Bo3MeLleHnsa eMy peasibHoro yuiepba.

Ecnn oanH n3 cynpyros 6bis1 NpM3HaH He4eecnoCcobHbIM AW OrpaHNYeHHO
AeecnocobHbIM 1 6payHbIi gorosop 6bla NMpU3HaH HeAEeNCTBUTESbHLIM MO 3TOMY
OCHOBaHMI0, AeecnoCcobHbIN Cynpyr A0J/KEH BO3SMECTUTb peasbHbili yulepb, ecnm oH
3HaN U AosxKeH 6bl 3HaTb 0 HegeecnoCobHOCTY APYroi CTOPOHLI.

Takum obpa3oMm, ecnm 3akaoyeHne bpadHoro 4orosopa NPOTUBOPEYNT AENCTBYOLWEMY
3aKOHOOaTeNbLCTBY, N C HapyweHueM TpeboBaHMI 3aKOHa, TO OH byageT npu3HaH
HenenCTBUTE IbHbIM.

3aKJiloueHue

NpoBeaeHHble NCCNefOoBaHNA NHCTUTYTa BpavyHOro A4orosopa NO3BOASAIOT CAeNaTb BbIBOA
0 TOM, 4YTO CeEMelNHOoe 3aKOHOAATeNbCTBO yaenseT ocoboe BHUMaHNE U3MEHEHUNIO U
pacTop>xeHuto bpayHoro gorosopa. C/I0XKHOCTb AaHHOro Bornpoca, Ha )oHe NOCTOAHHO
MEHSAILWNXCA PUHAHCOBO-IKOHOMUYECKNX N COLMNANBbHBIX YCNOBUN XXNU3HWN, COCTOUT,
rnaBHbIM 06pa3oM, B NOMNbITKE 3aKOHOAATENA NPefyCMOTPEeTb Kak MOXXHO bosibluee
KOJINYEeCTBO 3TUX YCNI0BUIN, CTaBa nepen cobon 3agadvy He YCJI0XKHEHUSA NPaBOBOro



perynmpoBaHuns, a ero yHmBepcaam3sauum.

Crneundurka 6payHoOro Aorosopa 3akJj4aeTcs B ero gasuemMca xapakrepe, B CBA3N, C
4yeM 3aKoHOoAaTeslb NpefycMaTpmMBaeT BOSMOXXHOCTb U3MEHEHUSA €r0 OCHOBHbIX YC/10BUN,
MO MPOLLUECTBMN KAaKOr0-TO MPOME)XXYTKa BPEMEHUN, NHAYe B COCTaBIEHUN OAHHOI0
KOHTpaKTa He 6b1110 Bbl CMbICA.

Bo BpeMs pa3paboTku cywectByowero CK PO npegnonaranoCb BKJAKYUTb B HEFO
AOMNOSIHUTENIbHbIE MONIOXKEHWSA, NO3BONAOWME CYAY U3MEHUTb UM PAaCTOPrHYTb BpadHbIN
00roBop B YNPOLLEHHOM nopsake, fa)ke npu oTCyTCTBUU YCJIOBUIN NepPEeYnNCIEHHbIX B CT.
451 'K P®. Ho, no Bcen BUANMOCTU, 3aKOHOAATENb CHesl1 4OCTAaTOYHbIMU nonoxeHusa MK
P® Ha KoTopble genaeTcs ccbisika B CK PO.

[MpakTuKa 3aKJIl0YeHNSA TaKMX LOrOBOPOB MOKa elle He Hallla LWMPOKOro NpuMeHeHns B
Hawewn cTpaHe. I neno He B TOM, 4TO €ro 3akJllo4eHne akTyaJlbHO A1 CeMeN C BbICOKUM
ypoBHeM 6/1aroCoCTOAHNSA, MPOCSIONKA KOTOPbIX HE BE/IMKA. A CKopee BCero, NoToMy -
YTO NPABOBON HUTMJIN3M U MOPOXKAAOLNN ero MHPOPMaLMOHHbLIN BaKyyM He AatoT
OO/IbLUMHCTBY N0AEN BOCMOJ/Ib30BaTbCA peasibHO NpUHaANEeXallMMn UM NpaBamMu.
Hanpumep, cpean 6onblInMHCTBA BbITYyeT TakKOoe MHEHME, YTO KOHTPAKT O3HavaeT
HeLoBepue Cyrnpyros Apyr K apyry. 1 oHn cnpaBennmeo 3afatoT BOMpoc: “A MOXXHO Jn
Ha4YMHaTb COBMECTHYIO XXUN3Hb C HepoBepuna?” XoTenocb Obl NPOTUBHMKAM BpayHOro
[0roBopa NPMBECTN TaKoW apryMeHT: no4YeMy Mbl CTECHAEMCH rOBOpUTb 006 nmyulecTse,
AeHbrax HakaHyHe cBafbbbl, OJHAaKO, CTAHOBUTCA HEBBIHOCUMO CTbIAHO, KOrga npu
BO3HUKHOBEeHUN BpavyHO-pa3BOAHOro npouecca 3abbiBatloTCca BCe Npuanymns. [la, HUKaKon
OO0roBOp He NMoMoXXeT pewwnTb npobsieMy COBMECTUMOCTU ABYX MONOAbLIX JIIOAEN, HO eC/n
XOTb O4HOWN ceMbe BpaYvHbI OrOBOP MOMOXKET, 3TO Y>KEe XOPOLUO.

Ecam nonbiTaTbCA NPeABOCXUTUTL Pa3BUTUE AAHHOMO MHCTUTYTa B ByayLiemM C y4eToM
NPUHATBLIX BO BHMMaHNE 3aKOHO4ATesleM NOCTOSAHHO MEHSAIOLLNXCSA YCAOBUA XKU3HU U
noBefeHMeM B COOTBETCTBMN CYLLECTBYIOLWMX HOPM NpaBa, C BHOBb MOSABAAIOLWLMMUNCA
CTaHOapTaMu MeXAyHapo4HOro npaBa B 3ToM 06/1aCcTn, TO PaCNPOCTPAHEHHOCTb
3aKJ1lo4aeMbIX BpayHbIX 4OroBOPOB byaeT yBesIM4YnBaTbhCS.

Takum o6pa30M, BCe BblLLEN3JTOXKEHHOE MO3BOJIAET CAeJlaTb cJieaytoume BbiBOAbI:

1) BCe oTHOCSALLEeCA K COBMECTHON COBCTBEHHOCTU CYrnpyroB MOXKeT ObliTb onpeneneHo
caMmmMu cynpyramm nyTem 3akayeHnsa bpayHoro 4oroBopa;

2) 6payHbI 1OrOBOP MOXXET N3MEHUTb 3aKOHHbIN PEXNM COBMECTHOW COBCTBEHHOCTN,
T.K. Cynpyrv BnpaBe camu onpenesnTb CBOU nNpaBa U 0653aHHOCTY;



3) 6payHbI 4OroBOP MOXET 6bITb N3MEHEH WM PACTOPrHYT MO B3aMMHOMY COrlacuto
cynpyros B sitoboe BpemMs u MoOXXeT ObiTb NPU3HaH HEAENCTBUTENIbHbIM MO OCHOBAHUSAM
npenycMmoTpeHHbIM K PO B cynebHOM nopsake;

4) B YC/IOBMAX HbIHELLHEN XN3HN BpayHbi 4OrOBOpP SABASETCS O4HOW N3 peannin n
BO3MOXXHO CpeACTBOM Oa nsberaHma MmaTepmaibHbIX KOHPJIMKTOB U pa3HOr1acuim npu
pacTop>XeHun bpaka;

5) MoJiof0e NOKOoJIEHNE He AOCTaTO4YHO OCBeAoMIeHO 0 HpayHOM OOroBope, ero
PYHKLMAX N 3HAYUMOCTH.

PekomeHpauunn:

1) B CemeinnHoM kKopekce PO 6onee rnyboko packpbiTb NONOXKEHME 0 BpayHOM foroBope
C mocnefywwmm ynpasgHeHneM OAaHHOMo NosoXxXeHus B 'pa>kaaHCKOM Kogekce PO.

2) HoTapuanbHbIM KOHTOPaM HeobXx0AMMO LLIMPE OCBELLLAaTb B CPeACTBAaX MacCOBOW
NHGopPMaL M BONpockl 0 6payHOM OoroBope.

3) 3HaKOMCTBa Cyrnpyros C NOJOXKeHMAMN BpayvyHOro OroBopa B nepmop 3akato4eHns
bpaka B 3AlCe.
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